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| . | NTRODUCTI ON

Plaintiffs Elsinore Christian Center and Church nenber Gary
Hol mes (collectively “Church” or “Plaintiffs”) brought this action
agai nst Defendants the City of Lake Elsinore and five individual
menbers of the City Council (collectively “City” or “Defendants”)
after the Lake El sinore Pl anning Conmm ssion denied the Church’s

application for a conditional use permt (“CUP") to operate a church




on 217 N. Main Street, Lake Elsinore, California (the “Subject
Property,” “Property,” or “Site”).

Now before the Court are the parties’ cross-notions for
summary judgnent. For the reasons set forth below, Plaintiffs’
Motion for Partial Sunmary Judgnent is DEN ED, and Defendants’ Motion
for Summary Judgnent is GRANTED IN PART as to Plaintiffs’ Second
Cause of Action. The Court wll issue a separate Order addressing
the remai ning portions of Defendants’ Mtion for Summary Judgnent and
Plaintiffs’ Mtion under Rule 56(f).

1. FACTUAL / PROCEDURAL BACKGROUND

A. Factual Summary

The Church is currently located in the downtown area of Lake
El sinore and believes that it has been called by God to mnister in
that area. The Church has been operating downtown for nore than
twel ve years. The Church’s current |ocation | acks on-site parking,
however, and church nenbers are forced to park on the street.
Certain events — the nonthly Open Air Market and the annual Lake
El sinore Cassic — involve closed roads and further exacerbate
par ki ng i nadequaci es; sone congregants are often forced to park at a
consi derabl e distance fromthe Church. The Church conpl ains that
t hese parking issues pose particular difficulties for elderly Church
menbers and those with disabilities, and that the current facility is
too snmall to acconmpdate a growi ng congregation. As a result, the
Church seeks to relocate to the Subject Property, situated three
bl ocks away, which is |arger and possesses nore parking.
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The Subject Property and Church are located i n dowmntown Lake
El si nore, an econonmi cally depressed area characterized by urban
blight. The current tenant of the Property, Food Smarts, is a
di scount food store and recycling business. Food Smarts | eases the
Property fromits current owner, the Elsinore Naval MIlitary School
(“School ). Because Food Smarts is a nonth-to-nonth tenant, the
School is legally entitled to evict Food Smart on thirty days’
notice. The School is willing to sell the Property to the Church,
and the Church has entered into a purchase agreenent with the School .

Both the Subject Property and the Church are |located in an
area of the Gty zoned as C- 1, or “Neighborhood Commercial.” The
followi ng uses are anong those that may be located in G 1 zones as a
matter of right: apparel stores, appliance stores, bicycle shops,
food stores, florists, general nerchandi se stores, hardware stores,
heal th and exercise clubs, hobby supply stores, jewelry stores, nedia
shops, nusic stores, personal service establishnents, pet shops,
restaurants, schools for dance and nusic, sporting goods stores, toy
shops, and sellers of vehicle parts.

The followi ng uses may be |ocated in C1 zones subject to a
CUP: automatic car washes, bars, churches, drive-through or drive-in
establ i shnents, arcades, gas stations, hotels, nortuaries, notels,
private clubs and | odges, restaurants with outside eating areas,
smal|l animal veterinary clinics, and any other use having simlar
characteristics and in accord with the zone’s purposes.

Addi tionally, the Subject Property is |located in an area

classified as “blighted” by the Rancho Laguna Redevel opnment Project,

3




whi ch acts as an overlay to the City' s zoning provisions. After
entering into a purchase agreenent wth the School, the Church
applied for a CUP. City staff prepared a report reconmendi ng
approval of the CUP, subject to twenty-six conditions, to which the
Church consented. However, the Cty’'s Planning Conmm ssion denied the
CUP, citing |l oss of a needed service (the grocery store and recycling
busi ness), loss of tax revenue, insufficient parking at the Subject
Property, and the belief that denial of the CUP would not work a
substantial burden on the Church, as it could continue to operate at
its present downtown | ocation

The Church’s appeal of the CUP denial was rejected
unani nously by the Cty Council. During the Council’s hearing on
this matter, Gty residents spoke out on both sides of the appeal.
Church nenbers described their difficulties in attending church,
whi | e downt own residents and Food Smarts enpl oyees cited the need for
a grocery store within wal king di stance and the | oss of jobs that
woul d result if Food Smarts were evicted. O her downtown residents
clainmed that the presence of the Church would benefit the area.

B. Pr ocedur al Post ure

On May 30, 2001 the Church sued the City in an attenpt to
either invalidate the applicable zoning rules or conpel the Gty to
issue a CUP in this instance.

The Church alleges that (1) the City's entire zoning
Ordinance, (2) the rules regarding the CG1 zones as applied to
Plaintiffs, and (3) the Cty's denial of the Church’s CUP

application, violate (1) the Religious Land Use and Institutionalized
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Persons Act (“RLU PA"), (2) the U S. Constitution, and (3) the
California Constitution. The Conplaint thereby presents an intricate
anal ytical challenge, consisting of clains at three |evels of
generality, brought under four sections of RLU PA, four provisions of
the U S. Constitution, and one section of the California
Constitution — a total of approximately two dozen discrete yet
interrel ated cl ai ns.

“A fundanental and | ong-standing principle of judicial
restraint requires that courts avoid reaching constitutional
guestions in advance of the necessity of deciding them” Lyng v.

Nort hwest I ndian Cenetery Protective Ass’'n, 485 U S. 439, 445, 108 S.

Ct. 1319 (1988). Thus, the Court intstructed the parties to focus
initially on Plaintiffs’ statutory clainms, with specific attention to
Plaintiffs’ claimunder Section 2(a) of RLUPA. Plaintiffs noved for
partial summary judgnent on that claim

The Cty, however, noved for summary judgnent on all clains,
placing the entire matter before the Court. Citing the Court’s
attenpt to focus the issues, Plaintiffs declined a full briefing on
nmost of their additional statutory and constitutional clains, and
moved for a continuance pursuant to Fed. R Cv. P. Rule 56(f) to
permt additional discovery “and preparation” regarding certain
claims. (See Pls.” Qpp. to Def.’s Mdt. for Summary Judgnent, at 16.)
The result is a m shmash of often incongruous pleadi ngs, which fai
to join issue in inportant respects. Meanwhile, the United States
has intervened to defend the constitutionality of RLU PA, should the

Court reach that question.




Because Plaintiffs’ claimunder Section 2(a) of RLU PA is not
included in their Rule 56(f) Mdtion, because all elenents of that
cl ai m have been fully briefed by both parties, and because both
parties nove for sunmmary adjudication of that claim the Court
considers it inits entirety. The Court addresses the renaining
clains in a separate O der

C. St andard for Summary Judgnent

Rul e 56(c) requires summary judgnent when the evidence,
viewed in the Iight nost favorable to the non-noving party, shows
that there is no genuine issue as to any material fact, and that the
nmoving party is entitled to judgnment as a matter of law. See Fed. R

Civ. P. 56(c); Tarin v. County of Los Angeles, 123 F.3d 1259, 1263

(9th Cr. 1997). The noving party bears the initial burden of
establishing the absence of a genuine issue of material fact. See

Celotex Corp. v. Catrett, 477 U S. 317, 323-24, 106 S. C. 2548, 2553

(1986) .

That burden may be net by “*showing’ — that is, pointing out
to the district court — that there is an absence of evidence to
support the nonnoving party’s case.” |d. at 325, 106 S. C. at 2554.
Once the noving party has net its initial burden, Rule 56(e) requires
t he non-noving party to go beyond the pleadings and identify facts
that show a genuine issue for trial. See id. at 323-34, 106 S. O

at 2553; Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248, 106 S.

Ct. 2505, 2510 (1986).
However, only genuine di sputes — where the evidence is such

that a reasonable jury could return a verdict for the nonnoving
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party — “over facts that m ght affect the outcone of the suit under
the governing law wi |l properly preclude the entry of sunmary

judgnent.” 1d. at 248; see also Arpin v. Santa Clara Valley Transp.

Agency, 261 F.3d 912, 919 (9th Cir. 2001).

When deci ding cross-notions for summary judgnent, a district
court retains the responsibility to examne the record to ensure that
no di sputed issues of fact exist, despite the parties’ assurances to

that effect. Fai r Housi ng Council of Riverside County, lnc. V.

Ri verside Two, 249 F.3d 1132, 1136-37 (9th Gr. 2001); see Chevron

USA, Inc. v. Cayetano, 224 F.3d 1030, 1038 n.6 (9th G r. 2000).

L. Dl SCUSSI ON - STATUTORY APPLI CATI ON

A Backgr ound of RLU PA

On Septenber 22, 2000, President Clinton signed into | aw t he
Rel i gi ous Land Use and Institutionalized Persons Act of 2000, 114
Stat. 803-807 (codified at 42 U S.C. 88 2000cc et seq.).

RLUI PA represents the |atest act in an ongoi ng tug-of-war
bet ween Congress and the Suprenme Court. In 1990, the Suprenme Court

deci ded Empl oynent Division v. Smth, 494 U S. 872, 110 S. C. 1595

(1990), which held that rights under the Free Exercise C ause do not
“relieve an individual of the obligation to conply with a ‘valid and
neutral |aw of general applicability on the ground that the | aw
proscribes (or prescribes) conduct that his religion prescribes (or
proscribes).’” [d. at 879. The Court refused to apply the bal ancing

test enployed in Sherbert v. Verner, 374 U S. 398, 83 S. C. 1790

(1963), which held that governnment actions that substantially burden

a religious practice nust be justified by a conpelling governnent al
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interest. Smth, 494 U S. at 883-84. The Court concl uded that
Sherbert has been largely confined to the context in which it was
deci ded — deni al of unenpl oynent conpensation — and that, in any
case, its rule does not apply to neutral |aws of general
applicability. 1d. at 879.

In direct response to Enploynent Division v. Smth, Congress

in 1993 enacted the Religious Freedom Restoration Act (“RFRA’), 107
Stat. 1488 (codified at 42 U S.C. 88 2000bb et seq.). RFRA purported
to codify the Sherbert test and to apply it to all governnent acts
that “substantially burden” religious exercise, even if the burden
results froma rule of general applicability. 42 U S.C. 8§ 2000bb-1;
see 42 U.S. C. § 2000bb(b).

Four years later the Suprenme Court struck down RFRA, at | east

as it relates to state and | ocal governnents,! in Cty of Boerne v.

Flores, 521 U S 507, 117 S. C. 2157 (1997). Al though Congress may
enforce constitutional rights pursuant to Section 5 of the Fourteenth

Amendment, the Court in Cty of Boerne concluded that RFRA exceeded

that limted authority by, in effect, defining rights instead of

sinply enforcing them See infra.

RLU PA was drawn in attenpt to achieve a constitutional
bal ance. The “general rule” of RLUPA is the sane as that provided
by RFRA: state action that “substantially burden[s]” religious

exercise nust be justified as the “least restrictive nmeans” of

1. Most courts to consider the question have concluded
that City of Boerne invalidated RFRA only as applied to state and
local governments. See Sutton v. Providence St. Joseph Med.
Ctr., 192 F.3d 826, 832 (9th Cir. 1999) (collecting cases).
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furthering a “conpelling governnental interest.” See 42 U S.C. 88§
2000cc(a)(1); 2000cc-1(a). However, RLU PA s provisions are nore
narrowly directed than those of RFRA. First, RLUPA by its terns
applies only to governnental action regarding |and use or
institutionalized persons. See 42 U S.C. 88 2000cc; 2000cc- 1.
Second, within those categories, RLU PA applies only where the
substantial burden is inposed 1) in connection with a federally-
funded activity; 2) where the burden affects interstate commerce; or,
wWth respect to | and use decisions, 3) where the burden is inposed in
the context of a scheme whereby the state makes “individualized
assessnents” regarding the property involved. See 42 U S.C. 8§
2000cc(a)(2); 2000cc-1(b).

B. 42 U.S.C. 8§ 2000cc(a): Substantial Burden on Religious

Exerci se
The “general rule” of RLU PA provides that:
No governnent shall inpose or inplenent a | and use regul ation
in a manner that inposes a substantial burden on the
religious exercise of a person, including a religious
assenbly or institution, unless the governnment denonstrates
that inposition of the burden on that person, assenbly, or
institution--

(A) is in furtherance of a conpelling governnental

interest; and

(B) is the least restrictive neans of furthering that

conpel i ng governnental interest.




42 U.S.C. § 2000cc(a)(1).

By the ternms of the statute, this rule applies in three
contexts: (A) where the burden is inposed in a federally-funded
programor activity; (B) where the burden affects, or renoval of the
burden woul d affect, interstate comerce; and (C) where the “burden
is inmposed in the inplenentation of a | and use regul ation or system
of | and use regul ati ons, under which a governnent mnakes .

i ndi viduali zed assessnents of the proposed uses for the property
involved.” 42 U.S.C. § 2000cc(a)(2).

Plaintiffs allege that the Gty “has in place formal or
informal procedures . . . to make individualized assessnents of the
proposed religious use of the Subject Property.” (Conpl. § 45.)
| ndeed, the City's denial of a conditional use permt is, presunmably,
precisely the type of “individualized assessnent” contenpl ated by

subsection (C). See DiLaura v. Ann Arbor Charter Twp, 30 Fed. Appx.

501, 510 (6th Gr. 2002) (subsection (C) “clearly applies” to
procedure for a zoning variance).

Thus, the Court first considers whether the |and use
regulation, or its inplenmentation, “inposes a substantial burden on
the religious exercise” of Plaintiffs. 42 U S. C. 8§ 2000cc(a)(1).

RLUI PA defines “religious exercise” to include “any exercise
of religion, whether or not conpelled by, or central to, a system of
religious belief.” 42 U S.C. 8§ 2000cc-5(7)(A). Further, the statute
expressly provides that the term“religious exercise” includes the

use, building, or conversion of real property for the purpose of

religious exercise . . . .” 42 U S.C. § 2000cc-5(7)(B)
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Therefore, the effective statutory question in this regard is
whet her the chal l enged zoning regul ations, or the application
t hereof, effect a “substantial burden” on Plaintiffs’ “use of real
property for the purpose of religious exercise.”? A clainmnt under
RLUI PA bears the burden of persuasion on this question. 42 U S.C
§ 2000cc- 2(b).

The Court begins by considering Plaintiffs’ narrowest ground
of attack: the Cty's denial of the CUP.® Wth regard to this action
the substantial burden question is easily answered in the
affirmati ve. The burden on the Church’s use of land in this case is
not only substantial, but entire. By denying the conditional use
permt, the Gty has effectively barred any use by the Church of the
real property in question. This is not a case where the Church’'s
proposed use of land - equated with “religious exercise” by RLU PA —
is restricted in a mnor or “unsubstantial” way (e.g., by limting a

buil ding’ s size or occupancy). Rather, the denial of the CUP bars

2. The “land use regulations” governed by RLUIPA are those
that “limit[] or restrict[] a claimant’s use or development of
land . . . if the claimant has an ownership, leasehold, easement,
servitude, or other property interest in the regulated land or a
contract or option to acquire such an interest.” 42 U.S.C. §
2000cc-5(5). Thus, the Church’s contract to purchase the Subject
Property affords it standing under RLUIPA, even though the Church
has not yet formally acquired the property at issue.

3. As detailed infra, the Court concludes that the City’s
denial of the CUP violates Section 2(a) of RLUIPA, but that this
provision is an unconstitutional enactment. Accordingly,
Plaintiffs” facial and as-applied challenges under Section 2(a)
are moot. Therefore, Defendants” motion for a continuance with
respect to these challenges is DENIED AS MOOT.
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the Church’s use altogether, thereby inposing the ultimte burden on
the use of that | and.

Under established free exercise jurisprudence, the question
whet her state action inposes a “substantial burden on religious
exercise” turns largely on whether the conduct curtail ed or mandated
by the state woul d cause “an adherent to nodify his behavior and to

violate his beliefs.” Thomas v. Review Bd., 450 U.S. 707, 717-18,

101 S. Ct. 1425 (1981). In other words, a “substantial burden on
religious exercise” accrues only where conpliance wth governnentally
di ctated or proscribed behavior would cause a religious adherent to
trespass on a “central religious belief or practice. . . .7

Her nandez v. Conm ssioner, 490 U.S. 680, 699, 109 S. C. (1989)

(enphasi s added) (citing Hobbie v. Unenpl oynent Appeals Conm n of

Fla., 480 U.S. 136, 141-142, 107 S. Ct. 1046 (1987)).

Because zoni ng regul ations and decisions rarely bear upon
central tenets of religious belief, those regulations and deci sions
have not generally been held under these standards to inpose a

substantial burden on religious exercise. See, e.qg., Christian

Gospel Church, Inc. v. San Francisco, 896 F.2d 1221, 1224 (9th G

1990); Messiah Baptist Church v. County of Jefferson, 859 F.2d 820,

824-25 (10th Cr.), cert. denied, 490 U S. 1005, 109 S. Ct. 1638

(1989); Lakewood, Onhio Congregation of Jehovah’s Wtnesses, Inc. v.

Lakewood, 699 F.2d 303, 306-7 (6th Cr. 1983); Gosz v. Cty of Mam

Beach, 721 F.2d 729 (11th Cr. 1983).
Clearly, RLU PA was intended to and does upset this test. By

explicitly prescribing that the centrality of a religious belief is
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immaterial to whether or not that belief constitutes “religious
exercise,” see 42 U. S.C. 8 2000cc-5(7)(A), and by definitionally
equating land use with “religious exercise,” see 8§ 2000cc-5(7)(B)
RLUI PA establishes an entirely new and di fferent standard than that

enpl oyed in prior Free Exercise Cause jurisprudence. See DiLaura,

30 Fed. Appx. at 508-9; but see San Jose Christian College v. Gty of

Morgan Hill, 2002 U S. Dist. LEXIS 4517, at *4-7 (N.D. Cal. March 8,

2002) (applying pre-RLU PA “substantial burden” test to RLU PA
claim.

Al t hough RLU PA's | egi slative history suggests that
“substantial burden” should be interpreted as it has been in prior
case law, it is irrelevant in this case whether “substantial” neans
“non-trivial” or sonething greater. It is the Act’s explicit
redefinition of “religious exercise” that effects a manifest change
in the analysis. Because use of land is “religious exercise” under
RLUI PA, there can be no doubt that the City s action denying use of
t he Subject Property is a “substantial burden” on that use.

When the Court “finds the terns of a statute unanbi guous,
judicial inquiry is conplete, except in ‘rare and excepti onal

circunstances.’” Rubin v. United States, 449 U. S. 424, 430, 101 S

Ct. 698 (1981). Moreover, to the extent that any statutory anbiguity
ari ses, RLU PA mandates that the Act be construed “in favor of a
broad protection of religious exercise.” 42 U S.C. 8§ 2000cc-3(9).
Therefore, notw thstanding RLU PA's nuddl ed | egislative history, this
Court is conpelled to the concl usion above.

111
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C. Scrutiny of the Cty' s Decision

The Church having established a prinma facie case of a
violation of 8 2000cc(a)(1) of RLU PA, the burden of persuasion
shifts to the government to justify its actions. 42 U. S.C. § 2000cc-
2(b). To satisfy its burden, the Cty nust denonstrate both that its
denial of the CUP a) is in furtherance of a conpelling governnent
interest, and b) is the least restrictive neans of furthering that
interest. 42 U S.C. §8 2000cc(a)(1).

1) Conpel i ng Governnental |nterest

RLUI PA does not define “conpelling governnental interest,”
t hough the legislative history indicates the phrase was taken
directly fromthe Religious Freedom Restoration Act of 1993 (“RFRA"),
and “was and is intended to codify the traditional conpelling
interest test.” Statenent of Rep. Charles T. Canady, sponsor, on the
Rel i gious Land Use and Institutionalized Persons Act of 2000, 146
Cong Rec E 1563 (2000). One of the stated purposes of RFRA was “to

restore the conpelling interest test as set forth in Sherbert v.

Verner, 374 U.S. 398 [, 83 S. C. 1790] (1963) and Wsconsin v.
Yoder, 406 U.S. 205 [, 92 S. C. 1526] (1972) . . . .” 42 U.S.C
§ 2000bb(b).

In Sherbert, the Suprenme Court considered South Carolina’s
deni al of unenpl oynent benefits to a Seventh Day Adventist who, in
conformty with her religion s Sabbatarian beliefs, refused to work
on Saturdays. 374 U.S. at 400. The Court concluded that the schene
effected a burden on the adherent’s religious exercise, and that any

interest in avoiding abuse of or fraud on the unenpl oynent system did
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not represent a “conpelling state interest.” [d. at 405-409. “[I]n
this highly sensitive constitutional area, ‘only the gravest abuses,
endangering paranount interests, give occasion for permssible
limtation.”” 1d. at 406.

Enploying a simlarly strict standard, the Court in Yoder
hel d that Wsconsin's interest in an educated citizenry was not
sufficient to warrant inpinging upon Am sh and Mennonite religious
beliefs that mlitate against formal education after the eighth
grade. 406 U S. at 234-35. The Court observed that “only those
interests of the highest order and those not otherw se served can
overbal ance legitimate clains to the free exercise of religion.” 1d.
at 215.

| ndeed, the Suprene Court has identified only a few
ci rcunstances manifesting interests that satisfy the conpelling

interest test when applied in the free exercise context. See United

States v. Lee, 455 U S. 252, 259-61, 102 S. C. 1051 (1982)

(governnent’s interest in maintaining social security system
justifies requiring contribution even fromthose religiously

opposed); Gllette v. United States, 401 U S. 437, 462, 91 S. C. 828

(1971) (interests in enforcing mlitary draft justify burden on

religious objectors); Braunfield v. Brown, 366 U S. 599, 607, 81 S.

Ct. 1144 (1961) (state interest in day of repose for all workers
justifies Sunday closing | aw despite incidental burden on those who
observe Saturday as day of rest). Even significant governnental
interests will not necessarily rise to the requisite level. See,

e.qg., Church of the Lukum Babalu Aye v. Hi aleah, 508 U. S. 520, 546,
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113 S. C. 2217 (1993) (free exercise interests of church that
practices aninmal sacrifice warrant invalidating ban on the practice
founded on city' s proffered interests in protecting against health
risks, animal cruelty, enotional injury to child w tnesses, etc.).
In practice, however, the “conpelling interest” test of
Sherbert has rarely been applied in free exercise cases. See

Enpl oynent Division v. Smith, 494 U. S. at 882-85 (noting that

Sherbert has only occasionally been applied outside the context of
unenpl oynment conpensation). Nonethel ess, applications of the test in
ot her constitutional arenas confirmthe weightiness of those

interests traditionally held to satisfy it. See, e.q., Board of

Dirs. of Rotary Int'l v. Rotary Club of Duarte, 481 U S. 537, 549,

107 S. C. 1940 (1987) (renedying discrimnation agai nst wonen and

racial mnorities); United States v. Paradise, 480 U S. 149, 167, 107

S. . 1053 (1987) (sane); Reno v. ACLU, 521 U S. 844, 863 n.30, 117

S. . 2329 (1997) (protecting mnors from*®“indecent” and “patently

of fensive” speech); Nat'l Treasury Enployees Union v. Von Raab, 489

U S 656, 677, 109 S. C. 1384 (1989) (avoiding disclosure of

sensitive governnental information); Press-Enterprise Co. v. Superior

Court of California, 464 U S. 501, 510, 104 S. . 819 (1984) (sane);

Bush v. Vera, 517 U. S. 952, 977, 116 S. C. 1941 (1996) (assum ng
enforcenent of Voting Rights Act is conpelling interest); Federal

El ection Commin v. National Conservative Political Action Committee,

470 U. S. 480, 500-1, 105 S. Ct. 1459 (1985) (preventing corruption);

Ski nner v. Railway Labor Executives' Ass’'n, 489 U S. 602, 633, 109 S.

Ct. 1402 (1989) (regulating railway safety).
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It is not clear, however, that the expectation of such a
strict standard of review was universally held. Senators Hatch and
Kennedy included in the |egislative history an anbi guous invocation
that “[t]he conmpelling interest test is a standard that responds to
facts and context.” Hatch-Kennedy Statenent, 146 Cong. Rec. S 7774,
at *7775. In striking down RFRA, which contained an identical
“conpel ling governmental interest” test, the Suprenme Court offered
the follow ng enigmatic dicta: “Even assum ng RFRA woul d be
interpreted in effect to nandate sonme | esser test, say one equival ent
to internediate scrutiny, the statute would neverthel ess require

searching judicial scrutiny . . . .” Cty of Boerne v. Flores, 521

U S 507, 534, 117 S. C. 2157 (1997) (enphasis added).

Wth these conflicting signposts in mnd, the Court turns to
the question whether the City's decision in this case was “in
furtherance of a conpelling governnental interest.”

During its hearing on this matter, the Lake Elsinore City
Council articulated three principal bases for its denial of the
conditional use permt: 1) maintaining needed services provided by
the Site’s current tenant (a discount food store and recycling
center); 2) preventing a | oss of property tax revenue by replacing a
commercial tenant wwth a non-commercial user; and, 3) the possible
i nadequacy of on-site parking for the Church’s proposed use, and
potential adverse consequences on the parking needs of adjacent
users. (See Conpl., Exh. D, Gty Council Mnutes - March 13, 2001
[ hereinafter City Council Mnutes], at 29.)

111
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The Gty now offers a post hoc articulation of its interests
as “curbing urban blight, preserving the sole food market in an
underprivileged | owincone area, preserving jobs in the sane area,
[and] generating tax revenue for the use [of] all [Cty residents].”
(See Defs.” Qpp. at 15.) Thus, the Cty no |onger argues that
avoi dance of (speculative) parking difficulties constitutes a
conpelling interest, and the Court doubts that such a show ng coul d
be made. (1d.)

Nor does an interest in maintaining tax revenue justify the
City' s decision. The maintenance of property tax revenue is a
potentially pretextual basis for decision-nmaking that appears to have
been a specific target of RLU PA. See Report of the House Commttee
on the Judiciary (House Rep. 106-219) (July 1, 1999), at text
acconpanying n. 79 (cited in Hatch-Kennedy Statenent, 146 Cong. Rec.
S 7774, at *7775). The Act’'s drafters were concerned that where, as
here, a church is required to seek a permt, “[t]he zoning board
[ does] not have to give a specific reason [for denying the permt].
They can say it is not in the general welfare, or they can say you
are taking property off the tax rolls.” 1d. Indeed, if acity’'s
interest in maintaining property tax levels constituted a conpelling
governnmental interest, the nost significant provision of RLU PA woul d
be largely noot, as a decision to deny a religious assenbly use of
| and woul d al nost al ways be justifiable on that basis.

Thus, the only potentially conmpelling interest is that
characterized by the Gty as “curbing urban blight” (i.e.,

mai ntai ning the only food market in an econom cally depressed area,
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and avoiding | oss of jobs). The Suprene Court has |ong acknow edged
t he i nmportance of nunicipal zoning objectives, including ensuring
safety and security, limting noise, and providing a favorable

environnent to raise children. See Village of Euclid v. Anbler

Realty Co., 272 U. S. 365, 394-95, 47 S. . 114 (1926); Menbers of

City Council v. Taxpavers for Vincent, 466 U.S. 789, 806, 104 S. C

2118 (1984) (interest in avoiding visual clutter); Agins v. Tiburon,

447 U. S. 255, 261, 100 S. C. 2138 (1980) (controlling urban spraw).
More significantly, as the Court has recognized in the First
Amendnent context, “a city’'s ‘interest in attenpting to preserve the
quality of urban life is one that nust be accorded high respect.’”

Renton v. Playtinme Theatres, Inc., 475 U S. 41, 50, 106 S. &. 925

(1986) (quoting Anerican Mni-Theaters, Inc., 427 U. S. 50, 71, 96 S

Ct. 2440 (1976)).
O course, such observations do not equate to hol dings that

the interests are “conpelling.” See Walnut Properties v. Wittier,

808 F.2d 1331, 1335-36 (9th Gr. 1986). It seens apparent, however,
that concerns regarding the vitality of city life are of paranount

i nportance in |and use planning. See Mirphy v. Zoning Commin, 148 F

Supp. 2d 173, 190 (D. Conn. 2001) (“local governnents have a
conpelling interest [under RLU PA] in protecting the health and
safety of their communities . . . .7).

Moreover, the interests clainmed here go beyond nerely
preserving the quality of urban life. Rather, the Cty's proffered
interest is in conbating the econom c and social ravages of blight —

an i nterest underscored by conprehensive federal and state
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legislation with rel ated objectives. See Housing Act of 1954, Pub.
L. No. 68-560, 68 Stat. 590 (1954) (anended by various enactnents
1955-1987); California Community Redevel opnent Law (“CRL"), Cal.
Health and Safety Code 88 33000 et seq. In fact, the CG1 zone at
issue is classified as “blighted” by the Rancho Laguna Redevel opnent
Project, a “legislative body” under the CRL, and is thus
“conclusively presuned” to be a blighted area under California | aw
See Cal. Health and Safety Code 8§ 33368. Anpbng the conditions of
blight identified by the California |legislature are a | ack of
necessary facilities, including grocery stores, and an abnormally
hi gh proportion of business vacancies. See Cal. Health and Safety
Code 88 33031(b)(2-3).

“I ndeed, the nore desperate the endeavor the nore
economcally attractive the area is to alternate | and users and the
nmore conpelling the CGty's need to exclude themif it is to have any

chance to succeed.” International Church of the Foursquare Gospel V.

Cty of Chicago Heights, 955 F. Supp. 878, 881 (N.D. Ill. 1996)

(uphol di ng, agai nst RFRA chal l enge, city’s decision to deny speci al
use permt to church seeking to occupy abandoned commer ci al
structure).

However, even assum ng, W thout deciding, that curbing urban
blight is a “conpelling interest” under RLU PA, it is not sufficient
for the City sinply to identify a conpelling interest. Rather, the
City nmust show that the chall enged decision was “in furtherance” of
that interest. See 42 U S.C. 8§ 2000cc(a)(1).

111
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As wth the other elenments of the test, the “in furtherance”
phrase is not defined by RLU PA. Nonethel ess, the | anguage
presumably requires a causal nexus between the proffered interests
and the action that purportedly advances them

It is on this issue that there is a critical disjunction
between the City’'s action and the relevant interests. Food Smarts is
merely a nonth-to-nonth tenant of the Site’'s current owner, Elsinore
Naval and Mlitary School. 1In fact, the record indicates that the
School does not intend to enter into a | ease or |ong-term arrangenent
with Food Smarts, and, indeed, “will evict Food Smarts, if necessary,
to sell the property.” (See Pls.” Mt. for Prelimnary Injunction,
Dec. of Rose M More, T 3.) Thus, the only evidence on this point
is that the Gty's denial of the CUP will al npbst assuredly not
guarantee the services and jobs the City clains to be preserving by
way of its decision. Gven its burden with respect to this issue,
the Gty has failed as a matter of law to establish that its decision
was “in furtherance” of the purportedly conpelling interests upon
which it relies.

2) Least Restrictive Means

Moreover, even if the Gty could showits decision was in
furtherance of conpelling governnental interests, it also has the
burden of denonstrating that the decision was “the | east restrictive
nmeans of furthering” those interests. 42 U S.C. 88 2000cc(a)(1);
2000cc- 2( b).

This provision of RLU PA al so draws frompre-Snmth

jurisprudence. See Thomas v. Review Bd. of |ndiana Enploynent Sec.
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Div., 450 U.S. 707, 718, 101 S. Ct. 1425 (1981).* 1In essence, the
Cty nust showthat its interests could not be achi eved by narrower
state action that burdens the Church to a | esser degree. H al eah,

508 U. S. at 546; see Sherbert, 374 U.S. at 408 (test is whether “no

alternative fornms of regulation” would serve the governnment’s
i nterests).

The City argues that the “Food Snart [sic] site is a unique
parcel of property providing a specific needed service,” and that the
Cty' s interests could not be furthered “absent the denial of the CUP
to the plaintiff.” (Def.’s Opp. at 10.) The Gty has failed as a
matter of law to establish that this is the case.

The Gty has adduced no evidence that the | oss of Food Smarts
as a tenant at the current site will necessarily equate to the | oss
of Food Smarts — or a simlar service — fromthe conmmunity. For
i nstance, the Gty does not point the Court to any evidence that
there are no other suitable or available lots to which Food Smarts
could or would relocate, and the Court is not obligated to scour the

record in search of such. See Keenan v. Allan, 91 F.3d 1275, 1279

(9th Cir. 1996). Nor has the Cty denonstrated why a | ess burdensone
alternative, such as offering alternative space to Food Smarts, would
be inpracticable. Nor does the Gty argue that it is seeking to

preserve the economc utility of property uniquely suited to a

4. Although RFRA — and, derivatively, RLUIPA — purport to
codify ““the compelling iInterest test as set forth in [Sherbert
and Yoder],” see supra, the “least restrictive means” language
does not appear in either case. See City of Boerne, 521 U.S. at
535 (making this observation with respect to RFRA).
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specific purpose. Cf. International Church of the Foursquare Gospel,

955 F. Supp. at 881.

For the City to carry its burden, it nust denonstrate that
approval of the CUP woul d necessarily entail dislocation of the
assertedly vital use fromthe area, and thus that denial of the CUP
is the least restrictive neans of preventing that dislocation. The
Cty has not identified any evidence that this is the case here, and
thus fails as a matter of law to show that the CUP denial is the
“least restrictive neans” of advancing its interests.

The City fails to carry its burden for an additional reason.
As el uci dat ed above, the relevant ground for denying the CUP was
justified by the Gty Council based principally upon its concl usion
that “replacenent of the present retail use with [the Church] woul d
result in the |loss of a needed service and recycling center serving
the general public.” (Cty Council Mnutes, at 29.) Even if the
Cty had carried its burden or raised a material issue with respect
to this contention, the Gty has adduced no evidence that this
“needed service” is necessarily inferior to those services provided
by the Church, and thus that denying the CUP is the |east restrictive

means of “curbing blight.” (See supra.)

The City cites a provision of the California Redevel opnment
Law as evi dence that preserving grocery stores is critical to curbing
blight. That sane | aw suggests, however, that unsafe and unhealthy
buil di ngs are al so characteristic of blight. See Cal. Health and
Safety Code 8§ 33031(a)(1). And Gty staffers have acknow edged t hat
111
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the Church m ght inprove the Subject Property upon occupying it, and

is otherwise likely to aneliorate the area’s condition:
The proposed project could inprove the appearance of this
northern edge of the Historic District and could assist in

revitalization of the area. Another possible, indirect

econom ¢ benefit to the Gty could be the nunber of new
persons brought to this section of the Cty that may not
normally visit the area. These people could be potenti al

custoners for restaurants and retail shops on Main Street.

(Compl ., Exh. A,

and Design Review Comm ttee Meeting of February 21,

Cty of Lake Elsinore Report to Planning Conmi ssion
2001 [ hereinafter
Feb. 21 Pl anni ng Conmm ssion Report], at 4.)

At the subsequent Pl anni ng Comm ssion neeting denying the
CUP, one conm ssioner observed that the Conm ssion “does not win
toni ght no nater what [we] decide,”

and agreed that “both [Food

Smarts and the Church] provide valuable services.” (See Feb. 21
“t he
(ld.)

evinced simlar anbivalence in their

Pl anni ng Conm ssion Report, at 6.) Another concluded that

church has done wonderful things, but so has Food Smarts.”
Menbers of the Gty Counci
comments prior to denying the Gty s appeal. (See Cty Counci
M nutes, at 26-29.)

The Court need not opine on which is the better course for

inproving the area’s vitality and curbing blight. Under
is the City's burden to show t hat
restrictive neans of advanci ng a conpel ling governnent al
The undi sputed facts indicate that,
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services that City officials concede could both advance the sane
general interests, the City chose the alternative nost burdensone on
Plaintiffs “religious exercise” under RLU PA

Therefore, the Gty s denial of a CUP in this instance fails
the strict scrutiny analysis required by RLU PA
I V. DI SCUSSI ON - CONSTI TUTI ONALI TY

The City argues, however, that Section 2(a) of RLU PA
represents an unconstitutional exercise of congressional authority.
“Under our Constitution, the Federal Governnent is one of enunerated

powers. MCQCulloch v. Maryland, 17 U S. 316, 4 Weat 316 (1819); see

also The Federalist No. 45, p. 292 (C. Rossiter ed. 1961) (J.

Madi son). The judicial authority to determ ne the constitutionality
of the laws, in cases and controversies, is based on the prem se that
the ‘powers of the legislature are defined and |imted; and that
those limts may not be m staken, or forgotten, the constitution is

witten.” Mrbury v. Madison, 5 U S 137, 1 Cranch 137 (1803)."

City of Boerne, 521 U S. at 516.

As noted supra, RLU PA s general rule is constrained by its
terms to three contexts in which Congress presuned its ability to
| egislate: (A) where the “substantial burden” is inposed in a
federal |l y-funded activity; (B) where the burden, or its renoval
affects or would affect interstate comerce; and (C) where the burden
is inposed pursuant to a systemin which the governnent makes
“individualized assessnents.” 42 U . S.C. § 2000cc(a)(2)(A-O.

Because subsection (A) is not applicable here, and because Plaintiffs
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have all eged a system of “individualized assessnents,” (see Conpl. 1
45), but have not alleged an effect on conmmerce, the Court begins
with Congress’s authority to enact Section 2(a) as applied in
subsection (C).

A. Fourt eent h Anendnment

Section 5 of the Fourteenth Amendment authorizes Congress to
“enforce, by appropriate |egislation” the provisions of the
Amrendnent. O relevance here is Section 1, which provides that:

No State shall nmake or enforce any | aw which shall abridge

the privileges or inmmunities of citizens of the United

States; nor shall any State deprive any person of life,

liberty, or property, wthout due process of |law, nor deny to

any person wthin its jurisdiction the equal protection of
the | aws.
U S Const., anmend. |V, sec. 1

The legislative history states that RLU PA was intended to
enforce the Free Speech and Free Exercise C auses of the First
Amendnent. See 146 Cong. Rec. S 7774, *7775. Two argunents are nade
in this respect. First, Intervenor United States of America argues

that RLU PA nerely codifies the standard of Sherbert v. Verner,

supra, which purportedly applies strict scrutiny to “individualized
assessnents” that bear on religious practice. (See Intervenor United
States of America s Supp. Meno. in Support of Constitutionality of
RLU PA, at 5-8.) Second, it is contended that, to the extent RLU PA
exceeds existing constitutional protections, it is a valid

prophyl actic enactnent. (ld. at 16-18.)
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1) Codification of *“lIndividualized Assessnent”

Doctri ne
RLU PA's legislative history reflects the United States’s
position that the Act codifies the “individualized assessnent”

doctrine of Sherbert. See 146 Cong. Rec. S 7774, *7775-76. At |east

three district courts have adopted this position. See Cottonwod

Christian Gr. v. Cypress Redevel opnent Agency, 218 F. Supp. 2d 1203,

1221 (C.D. Cal. 2002); Hale O Kaula Church v. The Maui Pl anni ng

Comm ssion, 229 F. Supp. 2d 1056, 1072 (D. Haw. 2002); Freedom

Baptist Church v. Township of Mddletown, 204 F. Supp. 2d 857, 868

(E.D. Pa. 2002).

The United States is incorrect for two reasons.

First, the Suprenme Court has never invalidated a governnental
action on the basis of Sherbert outside the context in which it was
deci ded: deni al of unenpl oynent conpensation. Smth, 494 U S at

883; see, e.qg., Hobbie v. Unempl oynent Appeals Commin of Florida, 480

U S 136, 141 (1987); Thomas v. Review Bd. of Indiana Enploynent Sec.

Dv., 450 U.S. 707, 718 (1981). Sherbert’'s conpelling interest

standard has only rarely been applied by the Suprenme Court in other
free exercise contexts, never (to this Court’s know edge) in a | and
use chal l enge, and has al ways been found satisfied. See Smth, 494

U S at 883 (citing United States v. Lee, 455 U S. 252 (1982) and

Gllette v. United States, 401 U S. 437 (1971)). Thus, there is

111
111
111
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sinply no controlling Suprenme Court authority that establishes what
this | aw purports to “codify.”®

Second, even if Sherbert has occasionally been applied to
free exercise cases outside the unenpl oynent conpensation field, it
i's inapposite to challenges of this type.

As an initial matter, Sherbert applies only where the
governnmental action at issue effects a “substantial burden” on
“religious practice.” See Smth, 494 U S. at 883; Sherbert, 374 U S
at 406 (conpelling interest test applies to state’s “substanti al
infringenment” of free exercise rights). |In Sherbert, the state’'s

deci sion to deny unenpl oynent benefits to a Seventh Day Adventi st

5. It is telling, though certainly not dispositive, that
from the whole of federal jurisprudence, the United States has
identified only two pre-RLUIPA decisions (both from district
courts) applying the compelling interest test of Sherbert to
denials of land use permits. See Keeler v. Mayor of City Council
of Cumberland, 940 F. Supp. 879 (D. Md. 1996); Alpine Christian
Fellowship v. County Comm”’rs, 870 F. Supp. 991 (D. Colo. 1994).
IT RLUIPA ““codified” settled pre-RLUIPA precedent in the
contentious area of land use permitting, one would expect a
wealth of case law to this effect. Indeed, the near total
absence of such cases likely reflects the fact that, as
elucidated supra, Free Exercise Clause precedent does not require
the compelling interest test be applied in this context. (This
is true even if the relevant time period is limited to the decade
since Lukumi was decided.)

Moreover, the two cited cases are distinguishable. In both,
the religious claimants already occupied the subject properties
and were seeking use permits that, if denied, would have
restricted activities that were found In each case to be central
to the adherents” religious practices. See Keeler, 940 F. Supp.
at 883-84; Alpine Christian Fellowship, 870 F. Supp. at 994; see
also Christian Gospel Church, Inc. v. San Francisco, 896 F.2d
1221, 1224 (9th Cir. 1990) (implying a distinction of
constitutional dimension between a permit decision that restricts
current practice, and one that “prevents a change in religious
practice”).
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pl aced “unm st akabl e” pressure upon her to forego her Sabbatarian

beliefs. 374 U S. at 404. Li kewi se, in Church of Lukum Babalu Aye

v. Gty of Hialeah, 508 U S. 520, 537, 113 S. Q. 2217 (1993), the

Suprenme Court struck down a set of city ordinances that were clearly
intended to bar animal sacrifice central to the adherents’ religion.
508 U.S. at 534. As discussed supra, however, a burden on a
religious assenbly’s use of |and has not generally been held to
anount to a “substantial burden” on central religious practice under
the Free Exercise Cause. 1In short, the conpelling interest test of
Sherbert would not normally apply to a | and use permt decision and,
therefore, a statute so applying it could not in any sense effect a

sinple “codification” of precedent.?®

6. Plaintiffs in their moving papers argue for the first
time that they are “called by God” to engage in religious
exercise not simply in downtown Lake Elsinore, where they are
currently located, but specifically “on the [Subject Property]
located at 217 North Main Street.” (See PIs.” Opp. to Def.’s
Mot. for Summ. Judgment, at 1.) Thus, they contend, denial of
the CUP effects a substantial burden on their religious exercise,
notwithstanding RLUIPA”s definition, because they are called by
God to worship at the precise location of the Subject Property.
(1d.)

Certainly, it is beyond the judicial ken to determine the
“plausibility of a religious claim.” Smith, 494 U.S. at 887
(collecting cases); see Ferguson v. Commissioner of Internal
Revenue, 921 F.2d 588, 589 (5th Cir. 1991) (*‘courts may not
evaluate religious truth”). But in deciding a free exercise
challenge, a court can and must determine the ‘“sincerity” of a
professed belief, 1.e., that 1t is “truly held.” United States
V. Seeger, 380 U.S. 163, 185, 85 S. Ct. 850 (1965).

It is apparent from the record and Complaint that the
Church”s relocation is sought primarily to ameliorate parking
problems, and perhaps secondarily to afford the Church more
space. (See Complaint 1 20-23; Planning Commission Minutes, at
3; City Council Minutes, at 7, 8 and 11.) During his presentation
at the City Council appeal, Jim Hilbrant, the Church’s pastor,

29




Furthernmore, to the extent that there is a general rule
derivable from Sherbert, it is that, “in circunmstances in which
i ndi vidual i zed exenptions froma general requirenment are avail abl e,
t he governnent ‘may not refuse to extend that systemto cases of

‘religious hardship’ w thout conpelling reason.’” Church of Lukum,

508 U.S. at 537 (quoting Smth, 494 U S. at 844 and Bowen v. Roy, 476

U S at 708) (enphasis added). |In Church of Lukum , for instance,

the Suprene Court decided that, by exenpting certain nonreligious

sl aughter from a general prohibition against animal killing, while
refusing to do so for cases of religious sacrifice, the city’'s
actions were subject to, and failed, the conpelling interest test of

Sherbert. 1d. at 537-38 (citing Smth's reference to the Sherbert

principle).
Land use permtting is not an anal ogous case. |n determ ning

whet her to issue a zoning permt, nunicipal authorities do not decide

indicated that Plaintiffs feel called to minister in the downtown
area. (See City Council Minutes, at 8.) The Complaint includes
an allegation to the same effect, that Plaintiffs are called by
God to ““spread the Christian message through teaching in the
downtown area of the City of Lake Elsinore.” (Complaint  17.)

But Plaintiffs are already located in downtown Lake
Elsinore, indeed three blocks from the Subject Property. Thus,
the CUP denial does not impede their religious exercise in that
respect. Almost two months after this case was filed, and iIn a
departure from their position before and when it was filed,
Plaintiffs asserted, through a declaration by Mr. Hilbrant, that
they are called to minister specifically at the Subject Property.
(See Decl. of J. Hilbrant, July 21, 2001, 1 15, 19.) In light
of the Complaint and record (including the fact that the Church
has in the past sought CUPs for other downtown locations), the
Court does not consider the late-raised claim — never presented
to the City itself — that Plaintiffs are called to assemble at
the specific parcel of land at issue iIn this case, and that this
calling i1s a central religious belief.
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whet her to exenpt a proposed user froman applicable |aw, but rather
whet her the general |aw applies to the facts before it. If such
quasi -judicial determ nations were governed by Sherbert, many if not
nmost governmental decisions affecting religious actors would be
subject to strict scrutiny, and the rule of Smth would have
virtually no effect.

Moreover, even if the Gty’'s conditional use permt process
coul d be characterized as a system of “individualized exenptions”
fromthe general zoning rules, there is sinply no indication here
that the Gty has “refuse[d] to extend that systemto cases of
‘religious hardship,”” thereby invoking the conpelling interest test

of Sherbert. Church of Lukum , 508 U.S. at 537. The Church was not

denied a CUP sinply because it is a church, or because its reasons
for seeking the CUP were religiously notivated.” Rather, the Cty
treated the Church as it would any simlarly-situated entity: by
bal anci ng the public policy factors that informnunicipal |and use
deci sions. The Church seeks to relocate within an essentially
commercial zone principally for secular reasons (better parking and
nore space), and the Cty denied the CUP for secul ar reasons
(itncluding the existing tenant’s ability to provide specific
commercial services to an econom cally depressed area). The record
does not reflect any refusal by the City to consider religious

111

111

7. See supra note 4.
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factors in making the CUP determ nation, thereby invoking the
concerns underlying Sherbert.?3

Nor is there any evidence that the Cty has used non-
religious factors to effect a de facto exclusion of religious |and
users fromthe zone or Cty, or that otherwise indicates the Cty’'s
deci sion was notivated by religious bigotry. Rather, the Cty has
granted twenty-three of twenty-six CUPs to churches seeking to | ocate
in CG1 zones. Indeed, the Church itself was granted a CUP in a C1
zone for use of the property it currently occupies, which is |ocated
a nmere three blocks fromthat to which it seeks to rel ocate.

Because the Church’s denial of the CUP is not subject to
strict scrutiny under Sherbert and its progeny, RLU PA cannot be said
to effect a sinple “codification” of existing constitutional |aw

2) Prophyl acti ¢ Enact ment

Rat her than codifying precedent, RLU PA nmandates a sea change
in the relevant standard of review. Under RLU PA, a church’s status
as areligious institution entitles it to strict scrutiny review of
any governnental action restricting its use of |and, regardl ess of
the degree to which that action is related to or inpinges upon the
church’s central religious beliefs or mssion, or is notivated by
religious hostility.

To the extent that RLU PA exceeds nere “codification” of

current precedent, the United States also argues that the lawis a

8. As noted supra, there is no evidence that Plaintiffs
ever presented to the City their late-raised claim that they are
called by God to minister at the specific property at issue in
this case.
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val id prophyl actic enactnent under Section 5 of the Fourteenth
Amendnent. (See Intervenor’s Supp. Meno., at 16-18.) See also 146
Cong. Rec. S 7774, *7775 (legislative history to this effect).

| ndeed, Congress has wi de authority under Section 5 to deter
and renedy perceived constitutional violations. See, e.qg.,

Fitzpatrick v. Bitzer, 427 U S. 445, 455 96 S. Ct. 2666 (1976).

This is true even where Congress acts prophylactically, thereby al so
prohi biting conduct that is not itself unconstitutional, or where
such enactnents intrude into “‘legislative spheres of autonony

previously reserved to the States.”” City of Boerne, 521 U S. at 518

(quoting Bitzer, 427 U. S. at 455); accord Nevada Departnent of Human

Resources v. Hibbs, 2003 U S. Lexis 4272, at *12 (May 27, 2003).

Congress’s Section 5 authority is not absolute, however, and
is a particularly tenuous basis upon which to found RLU PA. Congress
explicitly relied upon its Fourteenth Amendnent enforcenent power in

enacting RFRA. See Gty of Boerne, 521 U. S. at 516 (citing Religious

Freedom Restoration Act of 1993, S. Rep. No. 103-111, pp. 13-14
(1993) (Senate Report); H R Rep. No. 103-98, p. 9 (1993) (House

Report)). And the Suprene Court in Cty of Boerne struck down RFRA,

as applied to the states, as exceeding that power.

Wil e Congress may act to renedy or deter constitutional

violations, the Court in Gty of Boerne animated a key distinction
bet ween renedyi ng and defining constitutional rights. Congress *has
been given the power ‘to enforce,’ not the power to determ ne what
constitutes a constitutional violation. Wre it not so, what

Congress woul d be enforcing would no | onger be, in any neani ngful

33




sense, the ‘provisions of [the Fourteenth Anendnent].’” Gty of
Boerne, 521 U.S. at 519. 1In short, “City of Boerne confirnmed [] that
it falls to [the courts], not Congress, to define the substance of
constitutional guarantees.” Hibbs, 2003 U S. LEXIS 4272, at *12.

For an exercise of Congress’s Section 5 power to be
constitutional, two conditions nmust be net: 1) Congress nust identify
a “w despread and persisting deprivation of constitutional rights”
which it is acting to renedy or deter; and 2) there nust be “a
congruence and proportionality between the injury to be prevented or

remedi ed and the neans adopted to that end.” Cty of Boerne, 521

U S at 519-20, 526; accord Board of Trustees v. Garrrett, 531 U S

356, 365, 121 S. . 955 (2001); Kinel v. Florida Bd. of Regents, 528

U.S. 62, 82, 120 S. Ct. 631 (2000).

a) Leqgi sl ative Findings

Unli ke the record attending the Voting Ri ghts Act, which
represents a valid exercise of Congress’s Fourteenth Amendnent
enforcenment powers, RFRA's legislative history was notably deficient
inits failure to identify even a single generally applicable |aw

passed because of unconstitutional bigotry. Cty of Boerne, 521 U S

at 530. Apparently mndful of this deficiency, RLU PA s sponsors
stated that “the commttees in each house have exam ned | arge nunbers
of cases, and the hearing record reveals a w despread pattern of
di scrim nation agai nst churches as conpared to secul ar pl aces of
assenbly . . . .7 146 Cong. Rec. S 7774, *7775.

In fact, the hearing record consists of a relatively smal

nunmber of anecdotal instances in which religious assenblies were
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di ssatisfied wth zoning decisions or regul ations, few of which
constitute state or municipal action of a clearly unconstitutional
character.® Cf. Hibbs, 2003 U S. Lexis 4272, at *21-26 (identifying
W despread pattern of discrimnatory famly | eave | aws, which favored
femal e enpl oyees, in a decision uphol ding across-the-board provisions
of federal Famly and Medi cal Leave Act as applied to state

enpl oyers). Nonet hel ess, Congress is the body constitutionally
appointed to decide in the first instance “whet her and what

| egislation is needed to secure the guarantees of the Fourteenth

Amendnent ,” and thus its conclusions are entitled to great deference.

Kinel, 528 U S. at 80-81 (quoting Gty of Boerne, 521 U. S. at 536).

b) Congruence and Proportionality

Al t hough the record supporting RFRA was scant, this was not

the principal basis upon which Gty of Boerne was decided. 521 U.S.

at 531 (“lack of support in the legislative record . . . is not
RFRA' s nost serious shortconmng”). Rather, RFRA was “so out of
proportion to a supposed renedial or preventive object that it [could
not] be understood as responsive to, or designed to prevent,

unconstitutional behavior.” See City of Boerne, 521 U S. at 532.

RLUI PA suffers precisely the sane infirmty.

9. The Court takes judicial notice of the Brief Amicus
Curiae of the National League of Cities, International Municipal
Lawyers Association, The Alabama Preservation Alliance, City of
Huntsville, AL, City of New Milford, CT and Village of Kings
Point, NY, filed in Civil Liberties Union for Urban Believers v.
Chicago, No. 01-4030 (7th Cir.), at notes 6-10 and accompanying
text (detailing weaknesses in RLUIPA’s legislative record),
available at http://www.ca7.uscourts.gov/briefs._htm.
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To be sure, RRLUPA is nore narrowy directed than RFRA: it
applies only to decisions and regul ations affecting either |and use
or institutionalized persons. But as with RFRA, and in contrast to,
e.g., provisions of the Voting Ri ghts Act upheld by the Suprene
Court, RLU PA's effect is not confined to a specific type of law (or
zoning regulation) “wth a long history as a ‘notorious neans’” of
ef fecting unconstitutional discrimnation, nor is it limted in
geographic breadth or duration. 1d. at 533. Wile such limtations
are not required, they “tend to ensure Congress’ neans are

proportionate to ends legitimate under 8 5.” 1d.; see also Hibbs,

2003 U. S. LEXIS 4272, at *30-32.

The failure to cabin RLU PA's operation is exacerbated by the
strict scrutiny standard it inposes. So searching is the judicial
inquiry under this test that at |east two Justices of the Suprene
Court have questioned whether, or concluded that, it is “strict in

theory, but fatal in fact.” Fullilove v. Klutznick, 448 U S. 448,

507, 519, 100 S. . 2758 (1980) (Powell, J., concurring, and
Marshall, J., concurring in the judgnment). Wether or not this is

nodernly accurate, see Adarand Constructors v. Pena, 515 U S. 200,

237, 115 S. C. 2097 (1995), RLU PA s test places a virtually
i nsuperabl e barrier before states and nunicipalities attenpting to

justify actions that, far nore often than not, are neither notivated

by religious bigotry nor burdensone on central religious practice or

bel i ef s.

111
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The Suprenme Court’s observations in Gty of Boerne echo here:

Requiring a State to denonstrate a conpelling interest and
show that it has adopted the | east restrictive neans of
achieving that interest is the nost demandi ng test known to
constitutional law. If ‘conpelling interest' really neans

what it says . . . many laws will not neet the test.

RFRA' s substantial burden test, however, is not even a
discrimnatory effects or disparate inpact test. It is a
reality of the nodern regulatory state that nunmerous state

| aws, such as the zoning regulations at issue here, inpose a
substantial burden on a large class of individuals. Wen the
exercise of religion has been burdened in an incidental way
by a |l aw of general application, it does not follow that the
persons affected have been burdened any nore than ot her
citizens, |let alone burdened because of their religious
beliefs. In addition, the Act inposes in every case a | east
restrictive neans requirenent--a requirenent that was not

used in the pre-Smith jurisprudence RFRA purported to

codi fy—whi ch al so indicates that the legislation is broader
than is appropriate if the goal is to prevent and renedy

constitutional violations.

Cty of Boerne, 521 U.S. at 533-35 (internal citations and quotation

mar ks om tted; enphasis added).
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These concerns rise with greater force in the case of RLU PA,
where “religious exercise” is defined to include any current or
prospective religious |and use by a person or religious institution.
The drafters of RLU PA self-consciously defined protected religious
exercise far nore broadly than it has been interpreted previously,
vis-a-vis land use, by the Supreme Court. Further, the Act does not
sinply require states and localities to justify burdens on that use
with, for instance, “substantial governnental interests.” Rather,
gover nnent al deci si ons under RLUI PA nust be the | east restrictive
means of advancing a conpelling governnental interest. [In other
words, they are subject to the single nost searching standard of
judicial inquiry and one historically reserved for restrictions on
the core exercise of fundanental constitutional rights.

By vastly expanding the types of exercise protected by the
nmost exacting standard of review, Congress has effectively redefined
the First Amendnent rights it is purporting to enforce. The result is
likely to be, as in this case, that many | and use decisions wll be
i nval i dated despite being legitimtely notivated and generic in
effect, sinply because the aggrieved | andower is a religious actor.
Even assum ng Congress has identified an area where there is a
persistent mnority of unconstitutional rules and decisions, the
| andscape is not so pervaded by religious bigotry that this
bl under buss of a renedy can be described as “congruent and
proportional” to the perceived injury.

Therefore, Section 2(a) of RLU PA exceeds Congress’s power

under Section 5 of the Fourteenth Amendnent.
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B. Commerce d ause

To the extent that RLU PA is not a valid exercise of
Congress’ s power under the Fourteenth Amendnent, the Act and its
| egislative history inply an alternative source of congressional
authority: the Commerce Clause. See 42 U . S.C. 82000cc(2)(B); see
also 146 Cong. Rec. S 7774, *7775. That O ause provi des Congress
with the power to regulate commerce with foreign nations, anong the
states, and with Indian tribes. U S. Const. Art. 1, sec. 8, cl. 3.
Pursuant to that authority, Congress may 1) “regul ate the use of the
channel s of interstate commerce,” 2) “regulate and protect the
instrunmentalities of,” or “person or things in,” interstate conmmerce,
and 3) regulate intrastate activities where the activity has a

substantial effect on interstate commerce. United States v. Lopez,

514 U. S. 549, 559, 561, 115 S. C. 1624 (1995). Congress’s power to
enact Section 2(a) of RLU PA hinges on the third category.

In Lopez, the Suprene Court invalidated the Gun-Free School
Zones Act, which barred possession of firearns within a “school
zone.” 514 U. S. at 551. The Court held that the Act regul ated
conduct that is noneconomc in character, and | acked a
“Jurisdictional elenent” that “would ensure, through case-by-case
inquiry, that the firearm possession in question affects interstate

comrerce.” |1d. at 561; see also United States v. Morrison, 529 U. S.

598, 120 S. C. 1740 (2000) (striking the Viol ence Agai nst Wnen Act
on simlar grounds). It is assuned that where such a “jurisdictional
element” is required, a statute’s aggregate effect on interstate

commerce will bring it within the radius of Congress’s Commerce
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Cl ause authority, even if the conduct at issue in a given case does
not itself have a “substantial” effect on comerce. Lopez, 514 U S

at 561-62; see Canps Newfound / Omnmatonna v. Town of Harrison, 520

U S. 564, 586, 117 S. . 1590 (1997); Wckard v. Filburn, 317 U S.

111, 127-28, 63 S. Ct. 82 (1942).

Presumabl y because RLU PA purports to regul ate ostensibly
noneconom ¢ conduct (i.e., state and |l ocal |and use |aw instead of
t he econom c aspects of land use itself), its drafters apparently
sought to invoke Congress’s Commerce C ause authority only where a
satisfactory “jurisdictional elenent” is present. Accordingly, anong
the three contexts in which Section 2(a) applies is that where the
substantial burden on religious exercise “affect[s] conmmerce .
anong the several States . . . .” 42 U S.C. § 2000cc(a)(2)(B); see
146 Cong. Rec. S 7774, *7775. An action brought under this provision
thus requires an allegation of effect on conmerce, thereby ensuring
the “case-by-case inquiry” contenplated by Lopez. 514 U S. at 561

Because Plaintiffs in this case have not alleged an effect on
comrerce under Section (2)(a)(2)(B), the Court does not consider
either the statutory question (whether the law would apply to this
case had such an effect been alleged), or the constitutional question
(whether the provision is consistent wwth Congress’s authority under
t he Conmerce C ause).

111

10. Assumably because Plaintiffs did not plead facts that
would support an application of RLUIPA under Section 2(a)(2)(B),
neither party has addressed either issue, nor has the United
States defended the Act’s constitutionality in this respect.
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V. CONCLUSI ON

Because 42 U . S.C. § 2000cc(a), as applied in
8 2000cc(a)(2)(C, was enacted without the anmbit of congressional
authority, it is unconstitutional. The Court need not and does not
consi der Defendants’ argunent that this provision would, even if
otherwi se within Congress’s powers, violate the Establishnent

d ause. !

111
111
111

11. Although the argument certainly is colorable, the Court
notes that it may be forestalled by the Ninth Circuit’s decision
in Mayweathers v. Newland, 314 F.3d 1062, 1068-69 (9th Cir.
2002), which rejected an Establishment Clause challenge to the
provisions of RLUIPA governing institutionalized persons.
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Therefore, Plaintiffs’ Mdtion for Partial Summary Judgnent is
DENI ED, and Defendants’ Mdtion for Sunmary Judgnent is GRANTED I N
PART as to Plaintiffs’ Second Cause of Action, under 42 U S.C 8§
2000cc(a). The Court wll issue a separate Order addressing the
remai ni ng portions of Defendants’ Mtion for Summary Judgnent and

Plaintiffs’ Mtion under Rule 56(f).

IT 1S SO ORDERED.

DATED: 6/ 23/ 03 /sl

STEPHEN V. W LSON
UNI TED STATES DI STRI CT JUDGE
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